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The Federal Communications Bar Association 
Organized—1936 


“To promote the proper administration the federal laws 
relating wire and radio communications, and related 
acts; uphold the honor and dignity practice before 
the Federal Communications Commission and increase 
the usefulness the practitioners promoting the due 
administration justice; for the mutual improvement and 
social intercourse the members the Association; and 
establish, own and maintain library for their use and 
reference.” 


Officers for 1951 


Porter, President 
ScHARFELD, First Vice-President 
Frep ALBERTSON, Second Vice-President 
Eacan, Secretary 
Treasurer 


Executive Committee 
Officers officio and 


Omar Crook (one year) 

Ralph Walker (one year) 
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Joseph Zias (two years) 

Corwin Lockwood, Jr. (three years) 
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The President’s Letter 


THE MEMBERS THE FEDERAL COMMUNICATIONS BAR ASSOCIATION: 


first wish express appreciation the members the Asso- 
ciation for the honor they have bestowed upon electing 
their President. 


All were saddened the passing two our members, 
Frank Scott and Andrew Bennett. Frank Scott was one the charter 
members the Association and Andy Bennett had been member for 
many years. Elsewhere this issue tribute Frank Scott, written 
one who knew him long and well, Mr. Louis Caldwell. 


Following the election January 26, 1951, meeting the Execu- 
tive Committee was held February 1951. this meeting the Presi- 
dent announced that was delegating certain responsibilities the 
Vice-Presidents. 


First Vice-President Arthur Scharfeld was assigned the re- 
sponsibility for the general supervision the Association’s activities with 
respect legislative matters; and similar responsibility was assigned 
Second Vice-President Fred Albertson with respect the Associa- 
tion’s activities concerning Practice and Procedure. 


Committee assignments have been made and are published else- 
where this issue. 


The Legislative Committee has had several meetings preparation 
for testimony presented behalf the Association before the 
House Committee Interstate and Foreign Commerce connection 
with the hearings now progress the McFarland Bill (S. 658). 


The Practice and Procedure Committee has likewise been active 
number matters involving practices and procedures before the Fed- 
eral Communications Commission. The most immediate problem con- 
fronting this committee is, course, the advocacy the Association’s 
position against television allocation rule. 


meeting the Executive Committee was held March which 
time, addition the regular business, reports were received from the 
Chairman the Legislative Committee, Frank Roberson, and the Chair- 
man the Practice and Procedure Committee, Leonard Marks. 


: 
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planned continue the practice holding luncheon meetings, 
having guest speakers with topics current interest the members. 


The Association’s Delegate the American Bar Association, Neville 
Miller, attended the meetings the House Delegates the American 
Bar Association held Chicago, February and 27, 1951, 
and submitted his report the Executive Committee. 


This year promises busy and eventful and know that our 
Association will play important and constructive role endeavoring 
improve our own standards practice well contributing wherever 
can improvements the procedural aspects the handling 
cases before the Federal Communications Commission. 


Cordially, 


President 


THE FEDERAL COMMUNICATIONS Bar 193 


Technical improvements record- 
ing devices have intensified long- 
existing legal problems the radio 
broadcasting field. 
theories under which broadcasts 
can protected are reviewed 
this article Mr. Strauss. 


Unauthorized Recording Radio Broadcasts 


The problem “pirating” radio programs old commercial 
broadcasting. The increase the use receivers and the improve- 
ment recording devices only helped emphasize it. “As this year,” 
reported the Saturday Review Literature 1949! “anything—broad- 
cast, ‘live’ copied from records—can taken down uninterrupted with 
the greatest ease the push button Home tape machines are 
burgeoning now, mechanically simpler with better quality for less 
money. 


“Why buy records when you can collect broadcasts free, often with 
superb quality? Why buy records when you can copy them played 
the air—high fidelity, with the breaks neatly patched together? Why 
when you can copy your collection onto tape, for 

ree? 


The Saturday Review further reported? that recordings Toscanini’s 
broadcast performance Aida were selling fabulous prices “in new 
and exciting collectors’ gray 


Attorney, Copyright Office, Library Congress. Views expressed this 
article are those the author and not necessarily represent the views the 
Copyright Office. 

Edward Tatnall Canby, the Saturday Review Literature, June 11, 1949, 
(quoted with permission). 

Ibid; the performance took place Spring, 1949. 

“Broadcasting” October 1950, 44, carried the following note: 

AIR CHECK SALES Plan Copyright Protection. Sale “air check transcriptions” 
broadcasts and amateur wire and disc recordings for home use will subjected 
intense elimination campaign protect copyrights musical composers. 
according Arthur Hauser, president Music Publishers Assn. the United 
States. 

against the law make such recordings without fulfilling the legal 
responsibilities the copyright owners,” Mr. Hauser explained. added further 
that each music-publishing firm will deal with the problem individually rather than 
the name the association. 
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Since the pirating radio broadcasts becoming more and more 
very real instead academic controversy, brief survey the possi- 
ble legal means combating this growing tendency warranted. 
many situations may arise that one theory would not fit all cases, and even 
applying the same theory courts often reach different results. The fol- 
lowing survey the various legal theories under which protection 
might sought without attempting offer final solution the 
problem. 


Literary musical works may protected against being pirated 
off the air statutory common law property rights, 
rights arising under the theories unfair competition equitable servi- 
tudes chattels, or, possibly, even the right privacy. These rights 
may belong various persons: Authors, copyright owners, broadcasters, 
performing artists. 


AND CoMMON LAW RIGHTS 


Although radio broadcasting not mentioned the federal copy- 
right law® the courts have interpreted the copyright law being appli- 
cable radio The courts and the legislatures other 
countries have generally taken the same The Berne Convention® 


Title 17, U.S.C., entitled codified and enacted into positive 
law the Act Congress approved July 30, 1947 (61 Stat. 652) and amended 
the Act April 27, 1948 (62 Stat. 202), the Act June 25, 1948 (62 Stat. 869), and 
the Act June 1949 (63 Stat. 153). The former basic Act was that March 
1909, amended. 

Title U.S.C. §2. 

Unauthorized performance copyrighted musical work public per- 
formance for profit and constitutes infringement. Buck Jewell-La Salle Realty Co., 
283 U.S. 191 (1931); Witmark and Sons Bamberger and Co., 291 Fed. 776 (D.C. 
N.J. 1923); see Herbert Shanley, 242 U.S. 591 (1917); Remick Am. Automobile 
Access., 298 Fed. 628 (D.C. Ohio, 1924), where the court denied that broadcasting 
constituted public performance for profit mainly White Smith Music Co. 
Apollo Co., 209 U.S. (1908), rev. (2d) 411 (C.C.A. Jerome 
Remick Co. General Electric Corp., (2d) 829 (D.C. N.Y., 1926). 

Thus the French Supreme Court (Cour Cassation) Civil Chamber, Nov. 
10, 1930, Court Paris, 9th Chamber, Cie. Radiophonie 
Platner Heirs Victor Hugo, Revue Juridique Internationale Radio- 
électricité, 1933, 365; German Supreme Court Civil Chamber, 
June 12, 1932, Rev. Jur. Int. Radioél. 1933, 435; see ibid. 1935, 298; for 
British law: Copinger, The Law Copyright, 6th ‘ed. 154; also BBC, 
[1927] K.B. other grounds, [1928] K.B. 660, [1929] A.C. 151; 
Performing Rights Society, Ltd. Hammond’s Bradford Brewery Co., Ltd., 
T.L.R. 410 (1933). Italy: Copyright Law 1941, Art. 79; Great Britain: Copyright 
Act 1911, Sec. Subsec. and Sec. 35, Subsec. Belgium: Copyright Law 
1886, Art. Denmark: Copyright Law 1931, Art. Norway: Copyright Law 
1982, Art. and Netherlands: Copyright Law 1931, Art. 10; Portugal: Copyright 
Law 1927, Art. and 35; Switzerland: Copyright Law 1922, Art. 22. 

International Convention for the Protection Literary and Artistic Works, 
Berne 1886, revised Berlin 1908, Rome 1928, Brussels 1948. 
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first recognized broadcasting rights the Rome Conference and extended 
them Brussels include and recording 


the United States the unauthorized commercial use radio broad- 
casts means loudspeakers public place Does 
the unauthorized recording broadcasts fall into similar category 
prohibited uses under the copyright law? 


The law gives the copyright owner the exclusive right 
open discussion, however, whether recording, either disks, wire, 
tape, “copying” the sense the federal copyright Phono- 
graph records similar devices, the present time, have not been 
considered “copies” for the purpose registration copyright claim. 


The owner copyrighted musical work also possesses the exclu- 
sive make any form record from which the work may 
reproduced, provided “for the purpose public performance for 
profit and for the purposes set forth subsection (a)” (i.e., publishing, 
copying, vending, etc.). Where records have been made the copy- 
right proprietor with his permission may prevent anyone else from 
making them. the copyright proprietor has made records licensed 
others the compulsory license provision Section 


Art. bis the Berne Convention, Brussels text 1948; see Arthur Fisher, 
F.C. Bar Journal 55. 

Art. bis, par. the U.S. have somewhat similar situation. Ac- 
cording mimeographed information bulletin NAB (“Using Copyrighted Material 
for Aural Broadcasting,” Jan. 14, 1949) performing rights society can grant 
[the the right make phonograph record for sale electrical 
transcription for leasing other stations for repeated use, over period, your 
own station. Such rights must obtained individually from copyright proprietors 
their representative. Both implied license and through long standing trade 
customs, however, radio broadcasters who have obtained the license perform 
musical compositions consider they have right make recordings for their own 
archives, for delayed broadcast, audition, and similar purposes which are truly inci- 
dental the performance right, without special license for any these uses.” 

Buck Jewell-La Salle, supra, note 

Report the Committee Patents, No. 2222, 69th Congress, Second 
Session, Feb. 22, 1909, accompany H.R. 28192, 

The pertinent part section Title U.S.C. reads follows: “And 
condition extending the copyright such mechanical reproductions, that 
whenever the owner musical copyright has used permitted knowingly ac- 
quiesced the use the copyrighted work upon the parts instruments serving 
reproduce mechanically the musical work, any other person may make similar use 
the copyrighted work upon the payment the copyright proprietor royalty 
cents each such part manufactured 

This does not mean that the subsequent user secures the right copy the 
records. must resort the copyrighted composition sheet music and not 
pirate the original record. Aeolian Co. Royal Music Roll Co., 196 Fed. 926 (D.C. 
N.Y. 1912). See also: Revue Juridique Internationale Radioélectricité, 
(1934). For licensing see: U.S. ASCAP, civil action No, 42-245, filed March 14, 
1950, final judgment, and civil action No. 13-95, filed March 14, 1950, amended final 
judgment (both N.Y.). 


| 


196 JOURNAL THE FEDERAL COMMUNICATIONS ASSOCIATION 


may doubted whether the language Section covers record- 
ings musical works made exclusively for personal home use, although 
sometimes difficult draw line between home use and commercial 


not clear whether the compulsory license provision Section 
1(e) includes recordings wire tape. The language this part 
Section 1(e) does not terms limit copyright control disk recordings, 
but the point, apparently, has not been litigated. According 
custom and usage has grown which seems clear that mechani- 
cal reproductions other than piano rolls and phonograph records cannot 
manufactured and offered for sale under the compulsory license pro- 
vision the [Copyright] Act. They are manufactured under entirely 
different royalty arrangement and are voluntarily licensed copyright 
voluntary license fee would due whenever 
air recordings are made for public performance for profit. But Socolow 
believes that this fee should paid even where recordings are made 
for personal use: “Irrespective the limited use made mechanical 
reproductions recorded, the copyrights works included therein are 
thereby infringed unless license therefor has been obtained. Liability 
exists reason the unauthorized manufacture mechanical repro- 
ductions despite the fact that they are not offered for The same 
theory seems implied the previously mentioned N.A.B. 


This concept that phonograph records musical works not con- 
stitute copies the sense the copyright law, and that they are exclu- 
sively regulated Section subsection (e), Title U.S.C., received 
considerable jolt the decision the recent case Shapiro Bernstein 
Co. Miracle Record The court held that plaintiff: 


“abandoned his rights, any, copyright permitting his composition 
produced phonograph records and sold some time before 


Where the recorded work dramatic composition, the copyright owner 
has the exclusive right “to make procure the making any transcription 
record thereof from which may any manner any method 
performed, produced, reproduced; and perform produce reproduce 
any manner any method whatsoever.” There mention performance 
for profit. Title U.S.C., §1(d). 

Op. cit., 1180; see also Jerome Twentieth Century Fox Film Corp., 
Supp. (D.C. N.Y. 1944); same, Supp. 736 (D.C. N.Y. 1946), where 
was held that the sound track motion picture “is not the type ‘mechanical 
reproduction’ which section applies,” because “if section applied 
then any producer could appropriate copyrighted musical composition for use 
motion picture for total sum about $10.00, the rate cents for each positive 
print.” 

Op. cit. 1198. See also Alfred Baum: “Sur reproduction pour 
privé, d’aprés loi suisse sur droit d’auteur” “Le Droit Auteur,” 
April 15, 1950. 

Supra, note 10. 

Shapiro, Bernstein Miracle Record Co., Supp. 473 (D.C. 1950). 
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seems that production and sale phonograph record fully much 
publication production and sale sheet music. can see practical 
between the two. one constitutes abandonment, should 
the other.” 


The court denied motion for new trial and added further: 


“It seems that publication practical question and does not rest 
any technical definition the word ‘copy’ Modern recording has made 
possible the preservation and reproduction sound which heretofore had dis- 
appeared immediately upon its creation. When phonograph records musi- 
cal composition are available for purchase every city, town, and hamlet, 
certainly the dissemination the composition the public complete, and 


The plaintiff did not perfect its appeal; more than one issue was 
involved and the Court Appeals might not have clarified the statement 
that phonograph records constituted publication and abandonment 
the copyright. The important question which yet answered 
whether recording without copyright notice the record will throw 
musical work into the public 


has been recently introduced the House Representatives 
which, enacted, would give recordings “disk, film, tape, wire, record, 
other device instrumentality” complete equality with other copy- 
rightable works and which would consider any such recording “copy.” 
Previous attempts the same effect have been and advo- 
cating the passing the latest these bills Fred Waring said: 


“Trade practices have minimized flagrant piracies such happened few 
years ago when certain individuals were making off-the-air recordings our 
commercial broadcasts, deleting our own commercial announcements, substi- 
tuting those another advertiser, and broadcasting that program direct 
competition the original.” 


common law rights the copyright provides that “nothing 
this title shall construed annul limit the right the author 
prevent the copying, publication, use such unpublished work with- 
out his consent Before where the author does not 
elect avail himself statutory copyright may rely his common 


See “Variety,” August 23, 1950; “Billboard,” April 1950. 

H.R. 2464, 82nd Congress, Ist Session, Feb. 1951. 

Hearings before Subcommittee Patents, Trademarks and Copyrights, 
the Committee the Judiciary, House Representatives, 80th Congress, Ist Session, 
H.R. 1269, H.R. 1270, and H.R. 2750, May 23, June 11, 16, 18, and 23, 1947. 

Title U.S.C. §2. 

The common law right literary and artistic property lost publication. 
Peters, Pet. 591 (1834); Globe Newspaper Co. Walker, 210 U.S. 356 
(1907). 
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law Public performance over the radio musical dramatic 
composition has been held not constitute publication.2® Various defi- 
nitions “publication,” however, have been expressed the 
Waring WDAS Broadcasting Station, was held that the 
publication effected the making and sale records could limited 
not amount abandonment the common law rights. 
Stanley Columbia Broadcasting was similarly held that the 
making audition recording before the audience radio studio 
was only limited publication and did not operate surrender 
public use the common law property right. Shapiro, Bernstein 
Miracle Record Co. (supra) the recording musical work phono- 
graph records was considered “publication” which terminated the com- 
mon law rights and Blanc plaintiff was deemed have 
lost his common law property right “by electing exploit [his work] 
commercially not only personal performance but also reproducing 
[it] tangible form, permitting general circulation way 
rationale this decision was largely that the granting 
perpetual monopoly intellectual property against public policy. 


COMPETITION 


Unauthorized recording radio broadcast often involves rights 
other than statutory copyrights common law property rights. Some 
cases have come into court where performers sought protection against 
unauthorized use their recordings radio broadcasts. The present 
interpretation the federal copyright law does not recognize “performers’ 
rights,” and though various bills obtain such protection have been 
submitted Congress they have failed enactment. The majority 
the courts dealing with the question refused admit “performers’ 
and some states statutes were enacted prevent any such 


Brown Select Theatres Corp., Supp. 438 (D.C. Mass. 1944); Photo- 
drama Social Uplift Film Corp., 220 448 1915); see also Loew’s 
Inc. Superi rior Court Los Angeles County, Cal. (2d) 419, 115 (2d) 983 


(1941). 
Uproar Co. N.B.C., (2d) 373 (C. 1936), modifying Supp. 
(D.C. 1934), cert. den. 298 US. 670 (1936). 

For extensive discussion “publication” see White Kimmel, 
Supp. 502 (D.C. Cal. 1950). 

327 Pa. 433, 194 Atl. 631 (1937). 

USPQ 137 (Cal. Super. Ct., 1949); the “Woody Woodpecker” case, where 
had incorporated musical laugh the sound track motion pictures. 

Permitting such rights: WDAS Broadcasting Station, Inc. supra 

note 28; NAPA William Penn Broadcast Co., Supp. 531 (D.C. Pa. 


also different grounds: Noble One Sixty Commonwealth Ave., Supp. 671 
(D.C. Mass. 1937). Contra: RCA Manufg. Co. Whiteman, Supp. 787 (D.C. 
N.Y. 1939); rev. 114 (2d) (C.C.A. 1940), cert. den. 311 U.S. 713 (1940). 
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cases seem have arisen this point for almost ten 
years. 


Another question that protection the broadcast itself. 
broadcast represents real commodity worthy The 
work performed the broadcaster selecting and creating programs 
and producing them over the air makes him “an instrument for the pur- 
veying intangible commodities consisting entertainment, instruction, 
education, and The broadcaster has definite interest 
excluding others from the unauthorized use his intellectual 


Frequently the broadcast material not under copyright com- 
mon law protection, because the copyright term has expired, common 
law rights have been lost publication because the material not 
protectible copyright. Reports news events frequently fall into the 
last The question arises whether the unauthorized use 
such broadcasts may considered unfair competition. 


Some states have enacted statutes under which common law rights per- 
forming artists are terminated when the records containing such performance are 
sold, e.g., South Carolina Code, §664; Florida Annot. Stat., §543.02; North Carolina 
Gen. Stat., §6628. See also: William Strauss, “La protection des droits 
exécutant aux Etats Unis d’Amérique” “Le Droit d’Auteur,” October 15, 1950. 

cast Programs,” Col. L.R. 1087. 

Great Lakes Broadcasting Co., F.R.C., 3rd Ann. Rep. 32. 

Oranje, Geistiges Eigentum, May/June 1938, Affecting the Use 
Broadcasts,” puts thus: “In the fact that the broadcaster produces something 
with creative element which represents res intellectualis, see the justification 
his right protection his work.” 

Under the Berne Convention the broadcaster enjoys little protection. Art. 
bis, paragraph second sentence, permits the member countries the Convention 
authorize broadcasters—under certain conditions—to make temporary recordings 
means their own facilities, and used only their own transmissions. The 
permission only for specific case. This does not constitute “right” given the 
broadcaster, but rather limitation the otherwise exclusive right the author. 
Only exceptional cases may such ephemeral recordings preserved, and then 
only official archives, not the broadcaster. Re-use the recordings another 
broadcast not permitted this would contradict the ephemeral character the 
recording. See also Swiss Copyright Law, Art. 22; Smoschener “Gewerblicher 
Rechtsschutz und Urheberrecht” 1928; Tabouis, Revue Internat. Radio- 
électricité, April-June 1928; Balas, Archiv. Funkrecht 1930, 459; Alfred Baum, 
loc. cit. (supra note 18), says: “For some years the radio organizations ‘throughout the 
world have tried win recognition for the right broadcast, not only the 
various countries, but through international convention Objectively seen, 
these efforts are justified. The technical and artistic productions the radio broad- 
casters merit protection and hope that the preparations made various specialists, 
and especially those made the experts Samaden (see ‘Droit 1940, 
will soon lead international regulation the matter.” 

certain cases news reports may copyrightable but only where the 
broadcasts contains “authorship and literary quality and style apart from the bare 
recital the fact statement news,” Chicago Record-Herald Co. Tribune 
275 Fed. 797 (C.C.A. 1921); Jewelers Circular Pub. Co. Keystone Pub. 
Co., Fed. 1922): Hirsch Paramount Pictures, Inc., 
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The first case which the Supreme Court applied the theory 
unfair competition for the protection news reports was the Asso- 
ciated Press The court held that 


“the news element—the information respecting current events contained the 
literary production—is not the creation the writer, and report matters 
that ordinarily are publici juris not supposed that the framers 
the Constitution, when they empowered Congress promote the progress 
science and useful arts intended confer upon one who might happen 
the first report historic event the exclusive right for any period spread 
the knowledge it.” 

the news current events may regarded common property.” 


Before the Associated Press case, protection had been granted against 
unfair competition the use trade marks and trade names, and against 
“passing order protect the good will business. the Asso- 
ciated Press case the necessity “passing off’ was eliminated and was 
held that the absence property right did not preclude the right 
protection, but that quasi-property right must assumed exist. 
Although the Supreme Court held Schechter Poultry Corp. United 
that the Associated Press case had extended “unfair competition” 
include any “misappropriation what equitably belongs com- 
petitor” comparatively few courts have applied the doctrine that the 
principle unfair competition may invoked where copyright pro- 
tection not available. 


Waring WDAS Broadcasting Station, the Pennsylvania 
Supreme Court relied the theory advanced the Associated Press 
case and granted injunction. was held that Waring had common 
law right his recorded performances, that the sale the records was 
only “limited publication” and that the unauthorized use the records 
constituted act unfair competition. The court said: 


“It appears from the Associated Press case, that, while speaking, 
the doctrine unfair competition rests upon the practice fraud deception, 
the presence such elements not indispensable condition for equitable 
relief, but, under certain circumstances, equity will protect unfair appro- 
the product another’s labor 


Supp. 816 (D.C. Cal. 1937); Ketcham N.Y. World’s Fair 1939, Inc., Supp. 
657 (D.C. N.Y., 1940), aff'd 119 (2d) 422 (C.C.A. 1941). 

International News Service Associated Press, 248 U.S. 215 (1918). 

995 U.S. 495, 532 (1935). 

397 Pa. 433, 194 Atl. 631 (1937). 

The case has been criticized various grounds: Because there confusion 
whom ask for license there copyright owner and other licenses may 
required from the orchestra conductor and the recording company (Chafee, “Unfair 
Business Competition,” Harvard Law Review 1289, 1319); because “com- 
petition” doubtful between the parties (Callmann, “The Law Unfair Competition 
and Trademarks” [1945] 227). 
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RCA Manufacturing Co. the court came the 
opposite conclusion substantially similar facts. Judge Learned Hand 
held that the common law property orchestra leader his per- 
formance did not survive the sale the record—if ever had existed; 
that restrictive notice records and their envelopes (“not licensed 
for broadcast”) did not save the common law property right and that, 
did, the records themselves could not burdened with servitude; 
further, that there was unfair competition. Uproar Co. 
injunction was granted the grounds that misappropriation 
equivalent unfair competition, regardless actual competition. 
National Exhibition Co. the court denied that there was 
any competition between baseball game and the broadcast thereof, 
and Cheney Bros. Doris Silk and Supreme Records, Ine. 
Decca Records, the courts limited the Associated Press Case 
its precise facts. the Supreme Records case the court also summarily 
denied that mere phonograph recording arrangement musical 
composition one who not the author the composition was 
property right which should given recognition equity. 

says that the courts should not rely “rules com- 
petition situations which are properly within the exclusive sphere 
copyright.” The fact is, however, that certain situations there 
interest worthy protection where copyright not available, and many 
courts have gradually relaxed the requirements unfair competition 
order take care such situations. Thus, the New York 


Supra, note 31. 

Supra, note 26. 

Supp. 488 (D.C. N.Y., 1936). 

(2d) 279 (C.C.A. 1929); see also Lewis Vendome Bags, 108 (2d) 
(C.C.A. 1939), cert. den. 309 U.S. 660 (1940); RCA Whiteman, supra. 

“90 Supp. 904 (D.C. Cal. 1950). Plaintiff had made recording song 
and claimed defendant had copied his arrangement. 

Op. cit., 226. 

Pittsburgh Athletic Co. Broadcast Co., Supp. 490 (D.C. Pa. 
1938); Mutual Broadcast. System Muzak, N.Y., 177 Misc. 489, N.Y.S. (2d) 419; 
Associated Press KVOS, (2d) 575 (C.C.A. 1935); Waring Dunlea, 
Supp. 338 (D.C. N.C. 1939): Waring WDAS, 327 Pa. 194 Atl. (1937); 
Remick Music Corp. American Tobacco Co., Supp. 475 (D.C. N.Y., 1944). 
See: National Geographic Society Classified Geographic, Supp. 655 (D.C. 
Mass., 1939) referring Prouty National Broadcasting Co., Supp. 265 (D.C. 
Mass. 1939) and cases cited there. Vogue Co. Thompson Hudson Co., 300 
Fed. 509 (C.C.A. 1924) the court held that unfair competition only “convenient 
name for the doctrine that one should allowed sell his goods those 
another [T]here fetish the word The invocation equity 
rests more vitally upon the unfairness.” Jerome Twentieth Century Fox Film 
Corp., Supp. (D.C. N.Y., 1944) the judge said: competition cases 
longer require element ‘palming [citing cases] and the element com- 
petition longer necessary [citing cases].” Triangle Pub. Hanson, 
Supp. 952 (D.C. Mass., 1946), the court granted injunction the basis unfair 
competition but denied accounting because there was evidence that plaintiff 
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Supreme Court recently applied the Associated Press case doctrine 
case involving unauthorized recording radio 
ances the Metropolitan Opera had been broadcast the American 
Broadcasting Company and the recording rights had been granted 
Columbia Records, Inc. Defendants recorded the performances off the 
air and commercially sold the records. Plaintiffs asked for injunction 
prevent further recording and selling the records and also asked for 
damages and accounting. Deciding favor plaintiffs, Justice 
Greenberg said part: 


“In passing upon the question the sufficiency complaint alleging 
unfair competition helpful bear mind the origin and evolution 
this branch law. originated the conscience, justice, and equity 
common-law judges. developed within the framework society dedicated 


had sustained any loss. fact, the court remarked that both parties seemed have 
enjoyed unusual and unexpected success. has been held sufficient that plaintiff 
had right which had some value (Madison Square Garden Universal Pictures, 
N.Y.S. (2d) 845) that defendant took unfair advantage investment 
skill (Fonotipia Ltd. Bradley, 171 Fed. 951 [C.C. Mutual Broad- 
casting System Muzak Corp., (2d) 419, the court relied the reasoning 
the majority opinion the Associated Press case and Twentieth Century Sport- 
ing Club Transradio Press Service, N.Y.S. 159, where defendant wanted use 
the broadcast boxing match his news service, injunction was granted be- 
cause defendant unlawfully appropriated quasi-property the broadcast. 
Other cases confine the Associated Press case its particular facts: RCA Mfg. Co. 
Whiteman, was held that plaintiffs could not bring themselves within the law 
common law copyright, then there was nothing justify continuance their 
control over the records. Ely-Norris Safe Co. Mosler Safe Co., (2d) 603 
(C.C.A. 1925) Judge Hand granted injunction, which was dissolved the 
Supreme Court, 273 U.S. 132 (1927). Judge Hand denied injunction the case 
Cheney Bros. Doris Silk Corp., (2d) 279 (C.C.A. Massa- 
chusetts courts disregard the Associated Press case. Thus, Judge Wyzanski Triangle 
Pub. New England Newspaper Pub. Co., Supp. 198 (D.C. Mass., 1942) 
203 and cases cited there. the state law unfair competition 
cases see Bunn, “The National Law Unfair Competition,” Harvard Law Review 
987; state law federal courts: Erie R.R. Tompkins, 304 U.S. (1938). 
Pro-Phy-Lac-Tic Brush Co. Hudson Products, Supp. 859 (D.C. N.J., 1949) 
the court said: “[The court] must decide the questions the facts [the] particu- 
lar case; precedents are not conclusive [citing cases]. Prior decisions are helpful only 
laying down general principles [citing cases]. the final analysis the decision 
becomes matter the application such general principles the factual situation 
actually obtaining the case.” the case Fonotipia Ltd. Bradley, 171 Fed. 
951 (C.C. N.Y., court said that “the jurisdiction court equity has 
always been invoked prevent the continuance acts injury property and 
personal rights generally, where the law had not provided specific legal remedy, 
and would seem that the appropriation what has come recognized prop- 
erty rights incorporeal interests material objects, out which pecuniary profits 
can fairly secured, may properly protected legislation; but such intangi- 
ble abstract property rights would seem have claims upon the protection 
equity, where the ground for legislation uncertain difficult determination, and 
where the principles equity plainly apply.” 

Metropolitan Opera Association, Inc. Wagner-Nichols Recorder Corp., 
USPQ 178 (N.Y. Sup. Ct. Special Term, N.Y. County, decided Oct. 18, 1950). 
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freest competition, deal with business malpractices offensive the ethics 
that society 

“With the passage those simple and halcyon days when the chief busi- 
ness malpractice was ‘palming and with the development more complex 
business relationships, and, unfortunately, malpractices, many courts ex- 
tended the doctrine unfair competition beyond the cases ‘palming off.’ 
The extension resulted the granting relief cases where there was 
fraud the public, but only misappropriation for the commercial advantage 

“The modern view the law unfair competition does not rest solely 
the ground direct competitive injury, but the broader principle that 
property rights commercial value are and will protected from any 
form unfair invasion infringement and from any form commercial 
immorality, and court equity will penetrate and restrain every guise re- 
sorted the wrong-doer That defendants’ piratical conduct and practices 
have injured and will continue injure plaintiffs admits serious challenge 

That such practices constitute unfair competition made abundantly 
clear the 

“The performance the opera and the broadcast the performance 

did not abandon the plaintiffs’ rights 


[To] refuse the groups who expend time, effort, money and great 
skill producing these artistic performances the protection giving them 
‘property would contrary existing law, inequitable, and repugnant 
the public interest. hold that the broadcasts deprive the Metro- 
politan Opera all its rights this production and abandon the production 
anyone appropriate and exploit commercially, would indeed penalize 
not only the Metropolitan Opera but the public Equity will not bear witness 
such travesty will not countenance state moral and 
intellectual impotency .”48 


“There are some foreign cases where disk recording was involved. One 
such case was reported Robert Tabouis Rev. Jur. Int. 111, 
where the wellknown singer, Mme. Jeritza, refused sing the Vienna Opera be- 
cause the performance was broadcast and her contract with American record 
company contained clause which did not allow her take part broadcasts, 
order prevent records being made therefrom. There also decision the 
Kammergericht Berlin, June 1928 (10 465/28) reported Arch. Funkr. 665. 
Dutch case noted F.C. Bar 27: non-profit organization had broadcast 
the abdication ceremonies Queen Wilhelmina and the defendant recorded portions 
that broadcast, but not commentaries. The Amsterdam District Court 
(Oct. 1948) held this was violation any property right, because plaintiff had 
never sold records and did not intend so; that there was prohibition against 
sale records speeches the Royal Family and that, while defendant may have 
profited the capital and technique brought into use plaintiff, defendant’s action 
was not unlawful because plaintiff was not protected that domain. 

international piracy broadcasts was reported 1949 “Broadcasting”: 
Mexican station had pirated the World Series broadcast MBS and after being 
admonished the Mexican Communications Minister, switched pirating news. 
protested the Secretary State: evidence hand includes off-the-air 
records certain news broadcasts which credit the source ‘from the news- 
rooms the Associated (The pirating news broadcasts contraven- 
tion the Inter-American Radio Communications Treaty 1937 (Series No. 938), 
Art. 21, which forbids retransmission rebroadcast program without previous 
authorization the station origin.) The Mexican Communications Minister 
promptly put stop the station’s pirating. 

See also Associated Press Sioux Falls Broadcasts Assn., Air Law Rev. 
1935, 148; Associated Press KVOS, Supp. 279 (D.C. 1934). 


» 
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SomME OTHER THEORIES 


Another theory which has been used prevent unauthorized use 
radio broadcasts that “equitable servitude.” For some time 
record manufacturers put notice all records, warning buyers that 
the records were not used for commercial purposes. The contention 
was that the buyers and users these records were licensees under the 
patents under which the records were manufactured and that such 
licenses would subject Professor and the 
courts the Waterson®! and the Waring seem have recog- 
nized such servitudes chattels. However, the Whiteman case Judge 
Learned Hand pointed out that the Supreme Court 
(of Pennsylvania) 1937 had decided that such legend the records 
bar bore 


“fixed servitude upon the discs the hands any buyer have 
course given the most respectful consideration the that great 
court, but with regret find ourselves unconvinced 


Other also emphasize that against public policy per- 
mit restrictions the resale article once the original owner has 
parted with title. 


The difficulties sometimes encountered obtaining protection 
against unauthorized recording radio broadcasts are illustrated 


General Talking Picture Corp. Western Electric Co., 305 U.S. 124 (1939); 
USS. U.S. Gypsum Co., Supp. 397 (D.C. D.C., 1946; Security Materials Co. 
Mixermobile Co., Supp. 450 (D.C. Cal., 1947); Hazeltine Research Automatic 
Radio Mfg. Co., Supp. 493 (D.C. Mass., 1948); Westinghouse Electric Corp. 
Bulldog Prod. Co., 179 (2d) (C.C.A. 1950); Line Material Co., 
U.S. 287 (1948); for copyrights: Waterson, Berlin and Snyder Co. Irving 
Trust Co., (2d) 704 (C.C.A. 1931). 

“Equitable Servitudes Chattels,” Harv. 945. 

Supra, note 49. 

Supra, note 16. may seem surprising that only few isolated cases have 
arisen restrain taverns, hotels, motion picture theaters from transmitting telecasts. 
But, since every visitor those places potential buyer television set, the 
manufacturers and broadcasters have date been reluctant discourage the growth 
television. Later, may see development towards restraining unauthorized 
use television broadcasts. Some networks announce the beginning and the 
close their programs that their telecasts may used only for home reception and 
that they may not exhibited commercial establishments. 

RCA Whiteman, supra, note 31. 

Straus Victor Talking Machine Co., 243 U.S. 490 (1917); Boston Store 
Am. Gramaphone Co., 246 U.S. (1918); Pfotzer Aqua Systems Inc., 162 (2d) 
779 (C.C.A. 1947) (price restrictions); Motion Picture Patents Co. Universal 
Film Co., 243 U.S. 502 (1917); U.S. Paramount Pictures, Supp. 323 (1946) 
(tying agreements); U.S. Paramount, 334 U.S. 131 (1948); Carbice Corp. America 
Am. Patents Development Corp. etc., 283 U.S. (1931). 
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Herbert broadcasts connection with his commission gov- 
ernment reorganization. April, 1949, Mr. Hoover made five broadcasts 
dealing with the work his commission. Recordings were made 
these broadcasts and some Republican Congressmen recorded specially 
prepared questions which were then dubbed into the recordings the 
Hoover broadcasts. Mr. Hoover objected the use his words with- 
out his permission and said that “various organizations have asked per- 
mission rebroadcast these actual transcriptions which was given. 
one has the moral right rebroadcast them part with additions 
their 

There was statutory copyright any common law 
right would have terminated publication without notice copy- 
The “right privacy” does not seem applicable. Even when 
concede that Mr. Hoover—although public figure—had right 
that right would have been extinguished when the speeches 
were communicated the Mr. Hoover could not prevent 
publication his speeches the newspapers because they were 
public and general notwithstanding any possible 
The right privacy, moreover, not universally recognized. 


U.S.C. §12. 

Even though the use transcriptions for repeat broadcasts was probably 
not publication the speeches, reprinting the newspapers was. See Howell, The 
Copyright Law (1948 ed.) 60. 

The courts two recent cases have come interesting conclusions. Repro- 
duction work, “not only personal performance but also reproducing his 
work tangible form permitting general circulation way copies” termi- 
nated the property right the much discussed “Woody Woodpecker” case, Blanc 
Lantz, USPQ (Cal. Superior Ct., 1949). The court Shapiro, Bernstein 
Co., Inc. Miracle Record Co., Inc., Supp. 478 (D.C. 1950) goes even 
further that respect. The judge held that producing musical work phonograph 
records constituted publication. “It seems that production and sale phonograph 
record fully much publication production and sale sheet music. can 
see practical distinction between the two. one constitutes abandonment, 
should the other.” 

See Melvin Reid, 112 Cal. App. 285, 297 Pac. (1931); Socolow, op. cit. 

Warren Brandeis, “The Right Privacy,” Harv. 193 199. See 
also: Pavesich New England Life Ins. Co., S.E. (Ga. 1905); Munden Harris, 
184 S.W. 1076 (C.A. Mo., 1911); Themo New England Newspaper Pub. Co., 
N.E. (2d) 753 (Mass. 1940); Smith Suratt, Alaska 416 (1926); Hinish Meier 
Frank Co., 113 (2d) (Ore. 1941), and numerous authorities cited there. 

“Since the safeguarding free press paramount public importance, 
all courts agree that the right privacy does not prohibit the publication 
connection with items legitimate public interest.” Nizer, “The Right Privacy, 
Half Century’s Development,” Mich. L.R. 526 540. 

many countries moral right (“droit moral”) the author his works 
recognized addition the copyright. (See Georges Michaelides-Nouaros, “Le 
Droit Moral Paris, 1935.) The Berne Convention (text Brussels, 1948, 
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SUMMARY 


The most definite rules against unauthorized recordings radio 
broadcasts are found the case works under statutory copy- 
right protection. Section subsections (d) and (e), respectively, regu- 
late the recording dramatic and musical works. 


Where the claim founded common law literary artistic 
right the case frequently hinges the court’s definition “publication” 
and, noted before, this definition varies greatly. 


The decisions based unfair competition are similarly confusing. 
Some courts follow the Associated Press case doctrine, others limit this 
decision the specific facts that case. applying the theory 
unfair competition the courts have come widely divergent conclusions, 
often similar facts. 


Restrictions equitable servitudes chattels have not been much 
favored the courts. fact, the only state where such restrictions 
are still valid records, seems Pennsylvania. This theory may, 
therefore, ruled out for all practical purposes. 


Finally, the right privacy has yet tested its application 
this connection. 


Unless there statutory copyright, relief likely predicated 
the ability convince the court the existence some 
other right which has neither been relinquished publication nor which 
against the public interest protect. 


Art. bis, first par.) recognizes that “independently the author’s copyright, and 
even after the transfer the said copyright, the author shall have the right, during 
his lifetime, object any distortion, mutilation other alteration [of the 
work] any other action relation the said work, which would prejudicial 
his honour reputation.” This provision seems made order for this case. How- 
ever, the moral right not recognized the American law (see Vargas Esquire 
Inc., 164 (2d) 522 (C.C.A. 1947) 526). Article 27.2 the Declaration 
Human Rights, adopted the Third Assembly the United Nations 1948, which 
has been asserted recognize the moral right, was firmly opposed the American 
delegation. make “moral” right basis for court action seems con- 
tradictio per se, and even European copyright lawyers will sometimes admit that 
the vast majority cases the moral right just convenient screen behind which 
lurk very material interests. 
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ANNUAL ESSAY CONTEST 


announced 
THE FEDERAL COMMUNICATIONS BAR ASSOCIATION 


The Federal Communications Bar Association announces the sub- 
ject the 1950-1951 Annual Essay Contest Communications Law: 


“STATE AND LOCAL TAXATION RADIO 
AND TELEVISION BROADCASTING” 


Particular attention should given the question the authority 
state and local governments impose license fees, other taxes 
based revenue, upon the activities radio and television broadcasting 
stations. Consideration should not limited precedents directly in- 
volving radio but the question should dealt with 
the light the decisions state taxation other instrumentalities 
interstate commerce and the extent the state taxing power this 


field. 


*For recent cases see Albuquerque Broadcasting Co. Bureau Revenue, 
N.M. 332, 184 (2d) 416; same case, 215 (2d) 819 (1950); Beard Vinson- 
haler, 221 S.W. (2d) (Ark. 1949), app. dism. U.S. 863 (1949). 


Participation the contest limited students enrolled ac- 
credited law schools during the academic year 1950-51. first prize 
$200 and second prize $100 will awarded for the best essays, 
which will become the property the Federal Communications Bar 
Association and may the Association’s Bar Journal. 


Manuscripts should submitted triplicate Essay Committee, 
Federal Communications Bar Association, 632 Dupont Circle Building, 
Washington D.C., before August 15, essays shall not 
exceed 4,000 words length, exclusive footnote material. The exces- 
sive use footnotes will considered detract from the quality 
the essays. The judges will Percy Russell, Esq.; Robert Miller, 
Esq.; and the Honorable Edward Tamm. The decision the judges 
will final. 


The author’s name shall not appear his essay but should stated 
attached separate sheet paper, with his address and the name 
his law school. 


Harry WARNER 
Chairman, Essay Committee 


| 
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FEDERAL COMMUNICATIONS 
BAR JOURNAL 


Official Publication the Federal Communications 
Bar Association 


Editor Publications Committee 


Thad Brown, Jr., Chairman 

Marcus Cohn Prince 
Thomas Dowd Walton 
Henry Fischer Verne Young 
Eliot Lovett 


John Willis 


Business Manager 


Arthur Schroeder 


Recent Court and Agency Decisions 


Censorship—Theater Television (Opinion New York State At- 
torney-General, January 25, 1951). 


While has been held that state cannot censor motion picture 
films shown over television, the Attorney General takes the position 
that “there constitutional barrier statutory requirement that 
commercial presentation television may made place 
amusement within the State unless the program licensed manner 
similar motion picture drawn the principle 
that production and distribution motion picture film interstate 
commerce, but that states may nevertheless regulate commercial presen- 
tation audiences. “Commercial showing television motion picture 
theaters involves the same problems public taste and morals which 
have justified regulation motion pictures state and municipal 
authority, and uses facilities substantially the same far audience 
presentation concerned.” 


Common Law Copyright—Property Right Idea for Radio Show 
(Stanley Columbia Broadcasting System, Inc., 221 P.(2d) 
(Cal. 1950)). 


The previous decision the California Supreme Court this case 
was noted F.C.Bar 98. That decision was superseded the 


H 
H 
H 
eg! 
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present one, handed down August 1950. The conclusions reached 
were substantially the same those stated the note Volume 10. 
Justice Schauer again concurred and Justice Traynor again dissented, 
this time joined Justice 


The decision was followed Kovacs Mutual Broadcasting System, 
Inc., 221 P.(2d) 108 (Cal.App., August 18, 1950), involving the radio 
program “Heart’s Desire” which plaintiff claimed have been pirated 
from him. The court upheld the novelty and protectability the idea. 
Verdict for $25,000 was 


Defamation—Damages—Retraction Statutes (Ross Gore, So.(2d) 
412 (Fla. 1950)). 


Plaintiff this case attacked the constitutionality Florida statute 
providing that before action brought for publication libel 
newspaper periodical, the plaintiff must serve notice writing the 
defendant, and that the newspaper thereafter publishes retraction 
and appears that the original article was published good faith, its 
falsity was due honest mistake the facts and there were reason- 
able grounds for believing that was true, the plaintiff shall recover 
only actual damages. While the statute applies only newspapers and 
periodicals, the principle the decision applicable equally radio. 
The court held the statute constitutional. The right recover punitive 
damages not property right, and there vested right claim 
for punitive damages. “Actual damages” means “compensatory dam- 
ages.” special privilege granted newspapers and periodicals 
violation the equal protection clause, since there are valid reasons for 
classifying newspapers and periodicals themselves. “While the legis- 
lature might well have included radio broadcasting stations within the 
terms the statute, classification not void because does not 
embrace within every other class which might included.” 


Defamation—Political Broadcasts—Liability Radio Station (Felix 
Westinghouse Radio Stations, Inc., 186 F.(2d) (C.A. 3d, 1950)). 


The district court this case (11 F.C.Bar 29) held that Section 
315 the Communications Act, which prohibits censorship political 
broadcasts, applied broadcasts made behalf candidates per- 
son not himself candidate, and therefore that radio station was not 
liable for defamatory statements made such broadcast where the 
criterion under state law was “fault” the part the broadcaster. The 
court appeals held that this construction Section 315 was unwar- 
ranted, because the legislative history Section 315, which the court 


also Golding R.K.O. Pictures, Inc., 221 (2d) (Cal. 1950). 


— 
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sets out length, shows that the question including supporters 
opponents candidates within the purview the section had been 
specifically considered and rejected Congress, which had made 
perfectly clear that the section was intended apply only the per- 
sonal use broadcasting facilities the candidates themselves. When 
Congress enacted Section 315 1934 understood that the provisions 
the section, which were identical with those Section the Radio 
Act 1927, applied only broadcasts themselves; 
the Senate had attempted broaden the section but the House had 
refused along with this. “All this legislative history would 
reduced wholly meaningless shadowboxing were the fact that 
the language Section the Radio Act 1927 originally enacted 
included the supporters candidates well the candidates them- 
selves. must accordingly take the statute the Congress intended 
and leave that body resolve the questions public policy 
involved the one construction the other.” Certiorari has been 


denied. 


Judicial Review—Jurisdiction Court Appeals (Johnston Broad- 
casting Co. F.C.C. 187 F.(2d) 202 (U.S.App.D.C., 1950)). 


The issues this case have been discussed previous issues the 
Bar The Court Appeals held that had jurisdiction 
appeal from Commission order denying appellant’s petition for 
final grant construction permit and setting the application for com- 
petitive hearing with another application. The order came within none 
the categories set out Section 402(b) the Communications Act, 
and the fact that the court had previously denied motion dismiss 
the appeal and granted did not give jurisdiction. 


Labor Relations—Bargaining Unit—Television Cameraman-Projec- 
tionist (Greensboro News Company, N.L.R.B. No. 56, November, 
1950). 


The question this case was whether television cameraman- 
projectionist should included unit technical employees sought 
represented NABET. The Board held that should, rejecting 
the contention that his duties were not technical. The Board 
said that although was not highly skilled the engineers, con- 
siderable technical skill was required perform his job properly and 
was “but one group technically trained employees working 
cohesive team toward common goal.” 


F.C.Bar 118. 


| 
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Labor Relations—Collective Bargaining (Midland Broadcasting Co., 
N.L.R.B. No. 65, February, 1951). 


was contended the General Counsel N.L.R.B. and AFRA 
this case that the employer, Midland Broadcasting Company (KMBC) 
had violated Section 8(a) (5) and (1) the National Labor Relations 
Act* executing and continuing effect individual “talent” con- 
tracts with staff actors and singers, notwithstanding that the AFRA local 
was the exclusive bargaining agent such artists. majority the 
Board rejected this contention. The contract between the station and 
the union expressly authorized direct negotiations between the station 
and the artists. While this authorization was limited negotiating for 
obtaining “better terms” than the contract minimum, not sufficient 
show that particular provision the talent contract, taken itself, 
less favorable than particular term the union contract. The Board 
cannot strike down the burdensome provisions the contract and leave 
only the bonus provisions effect. The question whether the talent 
contracts were less favorable than the union contract had not been taken 
grievance the union any artist under the established griev- 
ance machinery. “This not the sort controversy which Congress 
established this Board consider Members Houston and 
Styles dissented. They felt that the provision the union contract per- 
mitted direct negotiations only matters covered the union contract, 
and only insofar terms more favorable than those contained the 
union contract were provided. There was warrant the union con- 
tract for any negotiation matters not covered the union contract, 
such the artist’s property right his own compositions his right 
seek other employment after leaving the station’s employ. “Better 
terms” meaningless there basis for comparison. 


Labor (In the Matter American 
Federation Musicians, Local No. 24, N.L.R.B. No. 210, January 
26, 1951). 


The A.F.M. Local this case had demanded that theater employ 
local orchestra play certain number separate engagements 
condition the local’s giving its consent the appearance traveling 
“name bands” the theater. Two members the Board held that this 
did not constitute illegal demand for the employment stand-by 
orchestra under the “featherbedding” provisions the Taft-Hartley Act, 


*“Sec. 8(a). shall unfair labor practice for employer— 

“(1) interfere with, restrain, coerce employees the exercise the 
rights guaranteed Section 

“(5)_to refuse bargain collectively with the representatives his employees, 
subject the provisions Section 9(a).” 


| 
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even though the theater did not want need the services the local 
orchestra and was not willing accept them. The Board said that 
Section 8(b)(6) the Act “was not intended reach cases where 
labor organization seeks actual employment for its members Whether 
desirable that such objective should made the subject unfair 
labor practice matter for further congressional There 
was showing that the local was attempting cause the theater 
make payments local musicians for services which were not 
performed, although had done that before the Taft-Hartley Act. Mem- 
ber Reynolds dissented and two members did not participate. 


Relevancy the decision the broadcasting field not entirely 
clear because the difference language between the Taft-Hartley 
Act and the Lea Act, which amended Section 506 the Communications 
Act. The Taft-Hartley Act provides Section 8(b)(6) that shall 
unlawful for labor organization 


“To cause attempt cause employer pay deliver agree pay 
deliver any money thing value, the nature exaction, for services 
which are not performed not performed.” 


The Lea Act, however, reads follows: 


shall unlawful, the use express implied threat the use 
force, violence, intimidation, duress, the use express implied 
reat the use other means, coerce, compel constrain attempt 
coerce, compel constrain licensee— 
“(1) employ agree employ, connection with the conduct the 
broadcasting business such licensee, any person persons excess the 
number employes needed such licensee perform actual services 
(4) pay give agree pay give any money other thing 
value for services connection with the conduct the broadcasting business 
such licensee, which are not performed 


The original House version Section 8(b)(6) was modeled the 
Lea Act, but the language was modified the course passage, partly 
because doubt the sufficiency the words “in excess the 
number employees reasonably 


Labor (New Broadcasting Co., Inc. Kehoe, 
F.Supp. 113 (S.D.N.Y. 1950)). 


complaint broadcasting company against union enjoin 
the union from coercing and compelling sponsors discontinue business 
relations with the station and recover damages presents federal 
claim and not removable the federal court that basis. While 


Remarks Senator Taft, Cong. Rec. 6601 (1947). Validity the Lea Act 
was later upheld the Supreme Court United States Petrillo, 332 U.S. (1947). 


| 
| 
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the station may interstate commerce virtue the fact that 
operating under F.C.C. license, the anti-trust laws still not apply since 
labor organization, engaged advancing the legitimate aims its 
members, liable under the anti-trust laws only enters into combi- 
nation with employers. claim stated under Section 303 the 
Taft-Hartley Act, since claim for damages under that section arises 
only when labor organization seeks bring about boycott induc- 
ing employees employer refuse use, manufacture, handle, 
work goods, articles, materials, commodities perform any 
services. 


preliminary injunction was granted the state court. 


Labor Relations—Jurisdiction National Labor Relations Board 
(Port Arthur College, N.L.R.B. No. 40, November 20, 1950). 


college, licensee radio station operated commercial basis 
for profit, subject the jurisdiction the National Labor Relations 
Board even though its profits are used further the cultural objectives 
the college, nonprofit educational organization with religious 
affiliations. 


Personal Rights—Telecast Film Boxing Match—Sufficiency 
Complaint (Sharkey Broadcasting Co., Supp. 986 
(S.D.N.Y., 1950)). 


The complaint this action alleged that plaintiff was one time 
heavyweight boxing champion the world; that engaged pro- 
fessionally various activities the entertainment and sports field 
which keep his name and picture the public eye, with consequent 
value him; that motion picture match which 

participated was shown over television without his consent, and 
that his name and picture were used newspaper and other advertising 
media order advertise the telecast. The court held that this stated 
claim under the New York Civil Rights Law. Nothing the com- 
plaint supported defendants’ argument that the program was merely dis- 
semination news, nor did show its face that plaintiff had lost 
far restricted his right privacy without standing 
lenge the use his name and picture for trade and adver- 
tising. 


Property Rights—Unauthorized Recording Radio Broadcast 
(Metropolitan Opera Assn., Inc. Wagner-Nichols Recorder Corp., 
101 N.Y.S.(2d) 483 (N.Y.Sup.Ct., 1950)). 


This action was brought the Metropolitan Opera Association, 
American Broadcasting Company, and Columbia Records, Inc., enjoin 


% 

| 
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defendant from recording, advertising, selling, distributing Metropoli- 
tan Opera broadcasts and from using the name “Metropolitan Opera” 
any similar name which might mislead the public into believing that 
records sold defendant were made sold under the control super- 
vision with the consent The court very lengthy 
opinion refused dismiss the complaint and issued preliminary injunc- 
tion, holding that defendant’s conduct amounted unfair competition 
and violated plaintiffs’ property rights. Broadcasting opera was held 
not constitute general publication abandonment rights therein. 
The case discussed elsewhere this issue.® 


Radio Stations—Operation Radio Station Municipal Function 
(State Florida City Jacksonville, So.(2d) 532 (Fla. 1951)). 


The question the case was whether the City Jacksonville had 
authority issue revenue certificates finance proposed television 
station. 1925 statute had authorized the city acquire, construct, 
own, and operate “radio broadcasting The Supreme Court 
held that the determination the legislature that the city should 
empowered and authorized operate radio station was not clear 
abuse discretion; municipal purpose may now comprehend all 
activities essential the health, morals, protection, and welfare the 
television was unknown the time the statute 
was enacted, the finding the trial judge that the construction and 
installation television station was improvement, extension, and 
enlargement the municipal radio station was supported substantial 
evidence. 


“While the general rule that the words statute should ordinarily 
taken the sense which they were understood the time the statute was 
enacted, the rule subject the well-accepted qualification that where the 
statute construed couched broad, general, and comprehensive terms 
and prospective nature, may held apply new situations, cases, 
conditions, things, subjects, methods, persons, entities coming into existence 
since the enactment the statute; provided they are the same general class 
those treated the statute, can reasonably said come within the 
general purview, scope, purpose, and policy the statute, and there nothing 
the statute indicating intention that they should not brought within its 
terms.” 


Two judges dissented for reasons not stated. One judge concurred 
reluctantly, noting his “disfavor the operation competitive field 
any enterprise that not inherently associated with the general 
welfare the people, the result being that similar private business 
must pay taxes while the corresponding municipal business need not 
and, step further, the private business may taxed pay the 
losses the municipal competitor.” 


See Strauss, Unauthorized Recording Radio Broadcasts, supra 193. 
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Taxation—Capital Gains and Losses—Property Used Trade 
Business (Alamo Broadcasting Co. Commissioner Internal 
Revenue, T.C. No. 73, October 20, 1950). 


The taxpayer, licensee station San Antonio, Texas, 1944 
obtained grant increased power. Because wartime restrictions 
could not obtain highpower transmitter. Taxpayer therefore pur- 
chased transmitter and other equipment from Mexican station, and 
after various difficulties with the Mexican government and litigation 
with stockholder the Mexican station was eventually able import 
the equipment, except for diesel power unit. Attempts were made 
obtain permission take the diesel unit out Mexico, but without 
success, and about year later was sold taxpayer’s Mexican attorneys 
for small amount. The Commissioner refused allow any loss 
the diesel unit the theory that the taxpayer had intended for salvage 
the time the purchase. The Tax Court overruled this contention, 
holding that taxpayer had purchased the diesel unit with the intent 
using and that the loss was therefore incurred the sale property 
“used the trade business” under Section 117(j) the Internal 
Revenue Code. Property purchased with view its future use the 
business comes within this section even though that purpose later 
thwarted circumstances beyond the control. 


Another question involved this case was whether taxpayer could 
depreciate the building and antenna and ground system which had 
erected leased transmitter site over the primary term the lease, 
whether was required use the shorter either the total lease 
period including renewal the useful life the improvements. The 
Tax Court required the use the latter basis, under Section 29.23(a)-10 
Regulations 111. The property would not revert the lessor the 
expiration the original term, the renewal was the same rental 
and there was evidence that the parties had determined not 
renew that the renewal option would worthless. Mere uncertainty 
renewal because possible future competition from and tele- 
vision stations was not enough show that the lease would not 
renewed. 


Taxation—Sales and Use Taxes (Ohio Tax Commissioner, Jan. 
1951). 


The Ohio Tax Commissioner January rendered determination 
the State Division Sales and Excise Taxes and Sales Tax Hearing 
Board reading follows: 


“There has been submitted for determination the question 
taxability respect the transactions hereinafter set forth, and sub- 
mit herewith determination: 
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“Films rented television station for showing connection with 
television program. Section 5546-1, General Code Ohio, states that 
the transfer copyrighted motion picture film for exhibition purposes 
shall not construed sale herein defined, except such films 
are used solely for advertising purposes. This section the code 
does not limit the transfer copyrighted motion picture films any 
particular class for exhibition, films which are copyrighted 
that are rented television stations for exhibition connection with 
program are not subject the tax, since they fall within the exemption 
granted statute. 


“Films which are solely for advertising purposes, such the films 
used for commercials television programs, would taxable. Those 
films which are combination advertising and program films would 
not taxable, since they are not used solely for advertising, and since 
they are copyrighted motion picture films for exhibition purposes. 


“The second category the purchase programs radio station 
from service company, which programs are discs 
played the station purchasing said programs. Here, the consideration 
program service, and not for the rental tangible personal 
property, and the tangible personal property incidental the service, 
and hence, not subject the Ohio sales use tax; providing, how- 
ever, that where contract involved from which can ascertained 
that certain portion the consideration represents rental purchase 
tangible personal property, the tax shall applied such portion 
the consideration. 


“The third category the purchase record service from com- 
pany, which company has exclusive rights recording certain artists, 
and the distribution these recordings. The contract provides for 
certain number records initially, with small number records 
furnished periodically. flat charge made initially, with monthly 
charge thereafter. This transaction closer rental than the program 
service. However, from the facts the contract, appears that the 
charge made for the right use the recordings certain artists, and 
that the records furnished must used program, distinguished 
from records used sustaining programs, disc jockey programs, and 
hence similar the program service set forth above. view the 
fact that the charge made far exceeds the actual value the tangible 
personal property transferred, and also the fact that the charge seems 
based obtaining the right use the music certain artists 
program, which program controlled the contract, appears that 
the contract one for program service reality, and not contract 
for the rental tangible personal property. Therefore, opinion, 
the facts stated above, records furnished under such contract are 
incidental the contract, and that the contract one for service, and 
hence not subject the application the Ohio sales use tax; except 
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that where can ascertained from the contract that certain portion 
the consideration represents rental purchase tangible personal 
property the tax shall applied such portion.” 


Telegraph Companies—Jurisdiction F.C.C. and State Commis- 
sion (Western Union Telegraph Company State Georgia, 
S.E.(2d) 878 (Ga., 1951)). 


Western Union obtained permission from the F.C.C. discontinue 
Class 1-B office Blakely, Georgia, and substitute teleprinter- 
operated agency office. Permission the Georgia Public Service Com- 
mission was not sought, and the state sued for penalty for failing 
obtain such consent. The court held that jurisdiction the F.C.C. was 
exclusive and that the state commission was without authority. Congress 
may incidentally control intrastate transactions which are interwoven 
with interstate transactions. State regulation intrastate commerce 
must yield federal power where would burden interstate commerce. 
Congress intended that the F.C.C. should have sole authority the 
granting refusing application telegraph company reduce 
change the type service rendered local office, agency, 
facility, where such office constitutes inseparable unit engaged 
both interstate and intrastate wire communication. did not intend 
divided control both F.C.C. and the state commissions. 

State Ohio Western Union Telegraph Co., 154 Ohio St. 511 
(1951), the question was raised whether the authority the F.C.C. 
superseded that the Ohio Public Utilities Commission under the same 
circumstances, but the court found unnecessary decide the question. 


&. 
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Recent Commission Decisions 


Application for Renewal License (KMPC, 
The Station the Stars, Inc., R.R. 1286 (1951)). 


support motion change the issues this license renewal 
case, was argued that the Commission had right back the 
date the last previous renewal, since the prior renewal was decision 
the Commission that the operation the station that time had 
been proper and that renewal was the public interest. The Com- 
mission rejected this argument. grant renewal application, the 
basis the facts before the Commission that time, cannot estop the 
Commission from later considering other facts which may come light. 
“The touchstone the Commission’s actions the public interest, and 
its regulatory functions cannot impeded the full exercise its 
powers precluded attempt, here, import inapplicable 
doctrine akin that res 


Practice and Procedure—Reopening Record (Lake Huron Broad- 
casting Co., R.R. 875 (1950)). 


the hearing two applications for improved facilities, evidence 
expected future earnings was offered the issue financial 
capacity. Subsequently, the applicants moved reopen the record 
permit proof that the expected earnings had fact materialized. Two 
parties respondent objected. The hearing examiner ordered the record 
reopened, and the Commission upheld his ruling. The Commission held 
that the hearing examiner had authority reopen the record before 
initial decision had been handed down, and that reopening was proper 
under the circumstances the case. While inadequate initial pre- 
sentation case will not condoned, the record reopened per- 
mit party make completely new and changed presentation his 
case, undue violence the orderly conduct the Commission’s pro- 
ceedings was occasioned reopening the record substitute ascer- 
tained figures for predicted ones, thus providing the Commission with 
sounder and more accurate and scientific basis for resolving the issues. 


Radio Stations—Authority Transmit Programs Foreign Stations 
(Lansing Broadcasting Co., R.R. 1099 (1950)). 


Fort Industry Company filed petition for reconsideration 
order granting application Lansing Broadcasting Company for 
authority transmit programs Windsor, Ontario, station. Fort 
Industry alleged that was ready, willing, and able broadcast the 
programs involved (Michigan State football games) and that granting 
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the right without hearing foreign broadcaster was violation its 
right compete freely with other licensees and violation the citizen- 
ship requirements the Communications Act. The Commission held 
that Fort Industry had standing protest the order. Fort Industry’s 
freedom compete was not affected the order, and “The right free 
competition does not include the right freedom from competition.” 
any event, violation the citizenship provisions the Act was 
involved. Section 325(b) contemplates that alien may obtain per- 
mission broadcast programs transmitted from American stations 
through the agency United States citizen. The citizen remains 
responsible for the proper use the permit. 


Revocation License—Right Trustee Bankruptcy File Re- 
quest for Hearing (Station KWIK, R.R. 576 (1951)). 


Although the Commission had ordered hearing this revocation 
case its own motion, the question was raised the sufficiency 
request for hearing filed trustee bankruptcy corporate 
licensee. Commissioner Webster his initial decision had held that 
only the licensee could file the request, although the trustee could compel 
the filing request the bankrupt refused so. The Commission 
its final decision rejected this holding and ruled that the trustee had 
standing file the request, saying that— 


“In the light the purpose the Bankruptcy Act, and the interest the 
trustee the maintenance the value the bankrupt estate, would not, 
under circumstances such are here present, insist upon rigid construction 
the procedural requirements the Communications Act which call for the 
licensee request hearing upon order revocation.” 


The Commission noted that was considering adoption rules 
relating involuntary transfers control which would cover such pro- 
cedural situations. Commissioner Webster dissented some length for 
the reasons stated his initial decision. 


35% 
5, 
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Legislation 


Bills Pending Congress Affecting Radio and Television 


658, which was passed the Senate February the 
familiar “McFarland Bill,” already twice passed the Senate but 
yet not acted upon the House. Four amendments, proposed 
Senator Case, were adopted, relating (1) practice before the Com- 
mission certain staff members after cessation employment; (2) 
presentation minority views supplementary reports; (3) salaries 
legal assistants Commissioners, and (4) certain broadcasting during 
national emergency without formal application. 


1189 (Senator McClellan and twelve other senators) based 
upon the recommendations the Hoover far the 
F.C.C. concerned, the bill would (1) provide for removal Com- 
missioners the President for neglect duty, mal- 
feasance office, but for other cause; (2) provide that Commis- 
sioner upon the expiration his term shall continue serve until his 
successor appointed and shall have qualified; (3) vest the chairman 
“exclusive and final authority, behalf the Commission,” respect 
internal management the Commission, including budgeting and 
accounting, personnel, supply, management research, information and 
publications, and other administrative matters, relations with Congress, 
and “the execution its 3307 (Rep. Hoffman Michi- 
gan) companion bill. 


1224 (Senator Johnson Colorado) would amend Section 
the Communications Act authorize the Commission waive 
modify for successive periods not more than six months’ duration, 
the six-months sea experience requirement the section. similar 
provision was effect between 1941 and 1948. 


Res. 106 (Senator Wiley) would authorize the Senate Committee 
Rules and Administration make study problems connection 
with televising, radio broadcasting, photographing proceedings 
Congress and congressional committees. 


H.R. (Rep. Sheppard) relates rebroadcasts programs. 


H.R. (Rep. Sheppard) would require networks licensed, 
provide for issuance cease-and-desist orders against networks, and 
prohibit certain network practices obstructing rebroadcasting. These 
two bills (H.R. and H.R. 10) are based H.R. 7310, introduced 
Mr. Sheppard the Congress. 
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H.R. 1017 (Rep. Case) would set code govern the conduct 
congressional committee investigations. Among other things the bill 
would provide that “No photographs, moving pictures, television, 
radio broadcasting the proceedings shall permitted while any wit- 
ness testifying.” 


H.R. 1768 (Rep. Poage) would require programs, statements, 
announcements broadcast over radio television concerning any candi- 
date for federal office contain the names the persons, associations, 
committees, and corporations responsible for the transmission the same, 
the names the officers each such association, committee, cor- 
poration, and the amount paid for the broadcast. The same requirement 
would made cards, pamphlets, circulars, posters, dodgers, adver- 
tisements, writings, and other statements. 


H.R. 2188 (Rep. Bryson) would prohibit broadcasting advertise- 
ments for alcoholic beverages. 


H.R. 2794 (Rep. Crosser) would permit the Commission waive 
the requirement construction permit for stations not the broadcast 
common carrier services. under the present law, construction per- 
mits would not required for Government, amateur, mobile stations. 


H.R. 2948 (Rep. Celler) would penalize fraud radio. Television 
apparently included since reference made “writings” and “pictures.” 


H.R. 3097 (Rep. Walter) still another introduction the Adminis- 
trative Practitioners 


H.R. 3234 (Rep. Clemente) would direct the respective superin- 
tendents the Military Academy West Point and the Naval Academy 
Annapolis arrange for the televising all regularly scheduled 
football games played the teams these schools. Nothing said 
obtaining the consent the opposing teams. 


H.Res. (Rep. Javits) would grant access the House press 
gallery television and radio reporters wishing report debates and 
proceedings and broadcast and televise the same. Representatives 
designated radio and television networks and Transradio Press 
Service would admitted the floor, subject regulation the 
Speaker. 


See F.C.Bar 112, F.C.Bar 128. 


“Se 
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Notes 


Municipal Regulation Television Aerials 


Some the problems raised television aerials were discussed 
earlier issue this The matter has also been dealt with 
municipal ordinance number The Miami, Florida, 
ordinance (No. 3738, adopted April 20, 1949), contains very detailed 
specifications for all sorts receiving and transmitting antennas (tele- 
vision, AM, FM, amateur and commercial), obviously drafted some 
person body with technical competence the field. Even the sale 
“electrical materials, devices apparatus designed for attachment 
installation any electrical circuit system for television, AM, FM, 
amateur and commercial receiving and transmitting antennas” pro- 
hibited unless they are conformity with approved methods con- 
struction for safety life and property. permit must obtained 
before installation any antenna. The Greensboro, North Carolina, 
ordinance (Chapter 41% the City Code) substantially identical, 
although contains rather contradictory provision excepting from its 
operation all residential installations where the height the antenna 
does not exceed feet above roof support feet above ground 
support. The Cleveland, Ohio, ordinance considerably simpler 
Code Section 1911-197-A, adopted June 15, 1949). Boston, 
regulations the electrical inspection division the fire department 
cover the construction television antennas. 


Radio and Television Broadcasts Court Trials 


discussion this subject recent issue this JouRNAL,? 
reference was made broadcasts and telecasts two sensational murder 
trials Minnesota. Subsequently, the matter was investigated 
special committee the Minnesota State Bar Association. The Com- 
mittee its report, submitted January, 1951, found that permitting 
broadcasts and telecasts from the courtroom and judge’s chambers and 
the taking photographs and making recordings the courtroom 
tended “to detract from the essential dignity the court and [was] 
likely create misconceptions with respect thereto the mind the 
public, and undermine public confidence our The com- 
mittee recommended that committee appointed consisting repre- 
sentatives the bench and bar, press, radio, and television determine 
and define the reciprocal rights, duties, and responsibilities each 
the trial actions, both civil and criminal, and formulate standards 
decorum with reference thereto. 

While the fact not mentioned the report, the judge who pre- 
sided the two trials was subsequently defeated for re-election. 


F.C.Bar 201. 
Charnley, Should Courtroom Proceedings Broadcast? F.C.Bar 64. 
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Bar Association Section 


Frank Scott 


With the death Frank Scott February 12, 1951, the Federal 
Communications Bar Association suffered the loss able and highly 
respected veteran member. Although had retired from active practice 
about two years ago, the influential role played the formative years 
radio law, his competent, eloquent, and always ethical representation 
clients before the Federal Radio Commission and the Federal Com- 
munications Commission, and his spirit camaraderie combined 
give him standing that will not soon forgotten. 

Mr. Scott served the House Representatives through seven 
Congresses, from 1914 1927. was Chairman the Committee 
Merchant Marine and Fisheries during the period when successive bills, 
which ultimately became the Radio Act 1927, were debated. had 
charge (for the House) the conference bill (which was the final 
revision and became law February 23, 1927) and vigorously explained 
and defended its provisions the floor the House. Among his utter- 
ances during the debate one wherein, answering criticism the bill 
for omitting any provision curb “private censorship,” showed 
prophetic insight said: 


you are trespassing very closely sacred ground when you attempt 
control the right free speech. has become axiomatic allow the free- 
dom the press, and when Congress attempts indirection coerce and 
supervision over the right man say from radio station what 

elieves just and proper, think Congress trespassing upon very 
sacred principle.” 


his retirement from Congress 1927, entered the practice 
law Washington. During the first year, when the Federal Radio 
Commission had legal engineering departments because failure 
Congress make any appropriation, served special counsel 
the Commission one the first appeals the District Court 
Appeals. Thereafter, behalf number radio clients, appeared 
many important hearings. When the Federal Communications Bar 
Association was organized 1936, was member its Board 
Directors. 

Mr. Scott was born 25, 1878, was graduated from the Uni- 
versity Michigan Law School 1901, and served city attorney 
Alpena, Michigan, and the Michigan State Senate before elected 
Congress. Although practiced Washington, continued 
regard Alpena his home, made frequent visits there, and was loyal 
supporter its civic enterprises. was there that his funeral services 
were held. survived his wife, Jane. 

Mr. Scott’s death further reduces the small group who participated 
the early years federal radio regulation. Others who have already 


: 
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passed include four the five original members the Federal Radio 
Commission (Chairman Bullard and Commissioners Bellows, Dillon, and 
Sykes the Solicitor the Department Commerce and author the 
first book radio law (Stephen Davis), and lawyers who appeared 
early hearings before the Federal Radio Commission such Charles 
Evans Hughes, Jr., Thomas Littlepage, and Swagar Sherley. 


Annual Reports for 1950 


Report the President 


President the Association during the past year, has been 
privilege work closely with the members the fifteen commit- 
tees, through which committees most our activities were carried on. 
The activities the Association cover wide and varied field, and this 
issue the carries the annual reports the various com- 
mittees, the careful reading which highly recommend you. 


shall not this report discuss the work which covered these 
committee reports, would needless duplication, but shall 
mention merely few our new activities started during the past 
year. However, first wish commend the chairmen and committee 
members for the excellent work which they performed during the 
year, and thank them for their wholehearted and enthusiastic support 
which received all times. 


Over the years the work number the committees has grad- 
ually developed the point where has become somewhat burden- 
some. remedy this problem and also spread the work among 
more our members, decided this year, where possible, divide 
the work appointing number new committees. has been 
busy year, and there every prospect that the Association’s work will 
continue grow. not too early start giving consideration 
the desirability providing funds finance office with full-time 
secretary take care the volume detailed work connection with 
the the activities the various committees, and the other 
normal Association activities. 


addition our usual activities, inaugurated series lunch- 
eon meetings with Commissioner Hyde our first guest speaker. 
new committee co-operate with the examiners was created. The 
annual meeting formerly held the afternoon was combined with 
luncheon meeting which Judge Barrett Prettyman, our guest 
speaker, discussed ways and means reducing the volume the 
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record hearing. panel consisting two examiners and two mem- 
bers our Association followed Judge Prettyman’s talk and discussed 
the same subject. 


revisions committee was appointed consider the revision 
our constitution and by-laws and prepare handbook for the use 
officers and committee chairmen. collect one place all 
the Association’s records, files, and other material which the past 
have been scattered among the files past officers and committeemen, 
historian was appointed. 

The American Bar Association held its annual meeting Wash- 
ington last September and our Association assisted the arrangements 
and entertainment the delegates. Our Association now affiliated 
with the A.B.A. and represented the House Delegates. wish 
urge such our members are not now members the A.B.A. 
join and attend the next annual meeting which will held New York 
September. 

The continued its high standards and being recognized 
the leading law periodical the field communications. Once again 
the Association deeply indebted John Willis our Editor, for 
his untiring efforts. 

could enumerate many other details our activities but they are 
mostly covered the committee reports, the reading which once 
again recommend you. 

closing want express sincere appreciation the splendid 
co-operation which received from all members the Association. 
has been privilege and honor serve your President during the 
past year. 


NEVILLE MILLER 


Report 


Since the date the last Annual Meeting the Association 
January 12, 1950, the Executive Committee has held ten meetings, said 
meetings being held during the months January, February, March, 
April, May, September, November, and December, 1950. 

The last annual report the Association January 12, 1950, 
specified that there were 422 members the Association. Since that 

ate new members have been approved and applications for addi- 
tional members are pending. During the year members have resigned 
from the Association. The membership 418 this date. 


Respectfully submitted, 


Brown, 
Secretary 


an 
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Treasurer’s Report 
January 26, 1951: 


ASSETS 

$2,000.00 
Cash Bank (Regular 1,538.21 
Cash Bank (Special 665.16 
512.50 
$4,715.87 

LIABILITIES 
$4,715.87 


The cash assets listed Special Account and liabilities not include either 
receipts expenditures for the 1951 Annual Dinner. 


Report the Committee Co-operation with Examiners 


This Committee, composed Johnston, Philip Hennessey, and 
the undersigned, has held two meetings; one which was conjunction 
with several members the Examining Department the Communi- 
cations Commission. The minutes the meeting with the Examiners 
are attached. 


The Committee generally agreed its objectives encouraging 
proper professional relationship between the bench and the bar; assisting 
facilities for trial cases; encouraging the appoint- 
ment chief examiner assist speeding the trial and decision 
cases. 


The Commission did name Chief Examiner during the year, but 
his tenure office was unfortunately terminated his death. the 
present time, the Communications Commission seems unable agree 
the selection successor the late Judge Johnson. The absence 
Chief Examiner has hampered slight degree the ability the 
Committee concentrate its contacts the accomplishment the 
objectives outlined above. felt, however, that the Committee 
appropriate one for the Bar Association have, and should con- 
tinued the interests still further promoting harmonious relationships 
between the Examiners and the Practitioners. 


Chairman 
Committee Co-operation with Examiners 
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Minutes Luncheon Meeting Federal Communications Bar 
Association Committee Co-operate with Federal Communications 
Commission Examiners. 


Neville Miller, President the Federal Communications Bar Association, and 
the Committee Co-operate with the Examiners the Federal Communications 
Commission met with the Examiners luncheon meeting O’Donnell’s Restaurant 
Wednesday, April 26. Present, addition Mr. Miller, were Frank Fletcher, 
Chairman, Philip Hennessey, Jr., and Johnston, members the Federal 
Communications Bar Association Committee, and Chief Examiner Fred Johnson, Jr., 
and Examiners Smith, Resnick, Blume, Bond, and Cooper. Judge Johnson presided. 


Judge Johnson opened the discussion indicating that the meeting had been 
called the request Mr. Miller and stated that the Examiners were interested 
solving any problems affecting the Bar and the Examiners that the Bar Association 
might have. asked Mr. Miller present the problems and warned that answers 
specific problems could given the meeting, particularly since several Examiners 
were unable attend. Mr. Miller stated that only general discussion was pro- 
posed for the meeting and proceeded suggest several matters that might explored. 


The first matter brought for discussion Mr. Miller was the matter 
placing the Examiners the mailing list for issues the FEDERAL COMMUNICATIONS 
Bar stated that certain Examiners had indicated that they would like 
receive the and asked those present they were interested reading it. 
Several stated that they definitely would like receive and read it. Mr. Miller 
stated that would recommend that all the Examiners placed the mailing 
list. also asked that the Examiners consider writing articles for the 
from time time and stated that the Association would like their comments 
how the could improved. 


The subject better quarters for the Examiners’ offices and better hearing 
room replace No. 1730 Temporary Building was next discussed. Mr. 
Miller mentioned that parties hearings are sometimes appalled, rather than im- 
pressed, the present offices and hearing rooms, and Judge Johnson also expressed 
the thought that they should type that would inspire respect for the Ex- 
aminers and the Government. Mr. Hennessey stated that was more interested 
possible increase efficiency and shortening the time necessary write the 
decisions, which might result from better quarters. Judge Johnson stated that the 
Examiners certainly would have objection anything that the Bar might 
improve the situation. 


Mr. Miller suggested that uniformity practice concerning proof financial 
qualifications applications, particularly the admissibility bank letters, 
would desirable. Johnson asked for the Bar Association’s suggestions. The 
desirability uniform practice regarding service upon other parties requests 
for subpoenas was also discussed. Mr. Miller also suggested that would de- 
sirable permit written interrogatories the Commission’s practice. Mr. Blume 
expressed the thought that some these matters involved modification the Com- 
mission’s Rules. Mr. Miller stated that while the Bar Association has another Com- 
mittee which deals with amendments the Commission’s Rules, there would 
conflict between our two committees practice. 


Mr. Miller then brought the matter the seating Examiners the 
annual dinners the Association. expressed the thought that, since the Ex- 
aminers were the guests the Association, they should not seated alone, has 
been the practice during the last two years, but should seated with members the 


228 THE FEDERAL COMMUNICATIONS ASSOCIATION 


Association and thus treated guests. Mr. Fletcher stated that different system 
seating the Examiners would proposed for the next annual dinner. Mr. Blume 
then said that was not sure that would want seated table with 
member having case pending before him and suggested that change the 
seating arrangement not definitely adopted until the Examiners had had 
opportunity discuss among themselves. The whole subject the desirability 
the Examiners maintaining aloof attitude toward the Bar was discussed 
some extent. 

Mr. Fletcher brought for discussion the President’s reorganization plan 
No. 11. Judge Johnson indicated that had been studied the Examiners and 
that Government Examiners had been giving attention the entire subject the 
relationship between Examiners and Government agencies. was the consensus 
opinion that any reorganization plan which would detract anything from the 
independent status the F.C.C. Examiners should opposed the interests 
both the Bar and the Examiners. this connection, Judge Johnson mentioned 
some the inequities existing the Government agencies with respect Examiners 
and pointed out that the term “Examiner” was misnomer, insofar the F.C.C. 
Examiners were concerned, inasmuch they are actually trial judges and write the 
Commission’s initial decisions. felt that they should called “Administrative 
Trial Judges” rather than Examiners. Inequities the salaries the Examiners 
the F.C.C. compared the salaries Examiners some the other agencies, 
were cited. 

concluding the meeting, Judge Johnson stated that there was question 
there being field for co-operation between the Bar and the Examiners. 
stated that members the Bar were welcome come him any time with 
their problems. the close the discussion, Mr. Blume suggested that the Com- 
mittee make complete list the problems considered and made the specific 
suggestion that lawyers practicing before the Commission make more use pre- 
hearing conferences. 


Report the Committee Legislation 


The activities the Legislative Committee 1950 were largely 
devoted Reorganization Plan No. submitted the President 
Congress. 

The Committee after careful consideration Plan No. felt that 
would contrary the Administrative Procedure Act the selec- 
tion hearing examiners. Our Committee believed that the proposed 
procedure could seriously impair the independent status the examiners. 

The Executive Committee the Association authorized the Legis- 
lative Committee appear before the Senate Committee Expendi- 
tures the Executive Departments and testify opposition Plan No. 
The chairman the Legislative Committee testified before the 
Senate Committee. His statement appears pages 139-151 the Hear- 
ings held before the Senate Committee Expenditures the Executive 
Departments held April 24, 25, and 26, 1950. Reorganization Plan 
No. was defeated the Senate one (1) vote. 

Respectfully submitted, 


FRANK ROBERSON 
Chairman, Legislative Committee 
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Report the Committee Membership 


MEMBERSHIP DATA 


422—Membership January 12, 1950 
members acquired during 1950 
24—Members dropped from membership during 1950 
418—Membership January 26, 1951 
4—Net loss membership during 1950 
4—Applications for membership presently pending 


SPECIAL ACTIVITIES THE COMMITTEE 


During the past year 269 letters invitation join the Asso- 
ciation have been sent out those attorneys who were admitted prac- 
tice before the Federal Communications Commission between June 24, 
1949, and December 31, 1950. 


For the first time, letters were written the Committee all 
references following the admission their applicant membership 
the Association, urging such references assist making the new mem- 
ber “feel home” the Association. 


The application form was revised (a) eliminate race questions, 
and (b) indicate that members the applicant’s law firm are not satis- 
factory references. 


The possibility screening applicants through the American 
Bar Association the Conference Bar Examiners was investigated and 
considered impractical. 


Following the receipt several suggestions regarding the entire 
matter references the application form, this matter was investigated 
and the conclusion was reached that the existing reference requirements 
should continued, with the exception the fact, indicated above, 
that was concluded that the members applicant’s firm are not 
satisfactory references. 


Following the receipt suggestions regarding the possibility 
requiring special qualifications for applicants for membership the 
Association, this matter was investigated, and was concluded that this 
not necessary. 


Respectfully submitted, 


WELCH 
Chairman, Membership Committee 


te 
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Report the Committee Practice and Procedure 


The Committee Practice and Procedure the Federal Com- 
munications Bar Association submits herewith its annual report mat- 
ters handled that Committee during the year 1950. 

The year been particularly active one because the number 
questions coming before the Committee and the chairman desires 
express his great appreciation for the fine co-operation has received 
from all the other members the Committee, well the staff 
the Federal Communications Commission, with whom the Committee 
has dealt during the year. 

report questions considered the Committee during the year 
follows: 


No. 9553: “Amendments the Rules and 
Regulations relating the Forfeiture Construction 


January 12, 1950, the Commission issued Notice Proposed 
Rule Making relating the forfeiture construction permits under 
certain circumstances set forth the proposed rule. After study 
the proposed regulations, the Committee was authorized the Execu- 
tive Committee submit comments the Commission opposing the 
proposed rules, and these were filed February 17, 1950. June 19, 
1950, the chairman the Committee presented oral argument before 
the Commission support the Association’s written comments, and 
oral arguments were also made other parties opposition the 
rule-making proceeding. October 1950, the Commission issued 
its order the proceeding concerning the forfeiture con- 
struction permits. 


No. 9572: “Establishment Uniform Policy followed 
licensing Radio Broadcast Stations Connection with Violation 
Applicant Laws the United States other than the Com- 
munications Act 1934 Amended”: 

January 25, 1950, the Commission issued “Notice Oral Argu- 
ment” the question whether would desirable for the Commission 
adopt uniform policy followed acting radio broadcast 
applications involving violation the applicants laws the United 
States other than the Communications Act 1934. meeting held 
February 24, 1950, the Commission decided recommend the 
Executive Committee that the Association not participate the pro- 
ceedings, primarily because substantive questions law rather than 
questions were presented. This recommendation was adopted 

the Executive Committee, and the Association did not participate 
these proceedings. 


No. 9671. “Proposed New Part 17, Rules Governing the 
Construction, Marking, and Lighting Antenna Towers and/or their 
Supporting Structures.” 
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May the Commission issued “Notice Proposed Rule Mak- 
ing” relating the construction, marking, and lighting antennas. 
After discussion this proceeding with the Association Radio Con- 
sulting Engineers, the Committee Practice and Procedure recom- 
mended the Executive Committee that certain comments filed with 
the Commission for the purpose making clear that the rules not 
set forth criteria standards applied determining whether 
antenna structures are, are not, hazard air navigation. The Com- 
mittee construed the rules specify criteria determine whether par- 
ticular applications for authority construct antennas require special 
aeronautical study. 


The Executive Committee authorized the filing comments with 
the Commission and such comments were filed July 1950. 
December 13, 1950, the Commission adopted rules concerning the con- 
struction, marking, and lighting antenna structures, and believed 
that these rules are conformity with the Association’s comments. 


AMENDMENT RULE 1.342 relating the filing contracts and 
other documents. 


During the year the Committee held numerous meetings discuss 
revision Rule 1.342 concerning the filing with the Commission 
contracts and other documents entered into broadcast stations. Rule 
1.342 does not clearly set forth the contracts and other instruments which 
licensees are required file, and decisions the Commission construing 
the rule indicated that certain revisions were desirable. result 
these meetings the Committee, discussions were had with the General 
office and two lists contracts and instruments that broadcast 
stations normally enter into were presented the General Counsel. 
the present time, there has been revision Rule 1.342, althoug 
believed that substantial progress along this line has been made. 


No. 9649: “In the Matter Amendment Subpart 
Part the Commission’s Rules and Regulations add new 
Section pertaining Broadcasts Candidates for Public Office.” 


The Commission issued its Notice Proposed Rule Making propos- 
ing add new section dealing with non-commercial educational 
broadcast stations. This section would substantially the same 
language the present rules standard broadcast stations, broad- 
cast stations and television broadcast stations. The rule related the 
use broadcast facilities candidates for public office. Westinghouse 
Radio Stations, Inc., submitted comments which was pointed out 
that the rules should enlarged cover the use broadcast facilities 
individuals specifically authorized candidates speak for them 
authorized the appropriate campaign finance committee acting 
under general authorization from the candidate. result the West- 
inghouse comments, the Commission issued Supplemental Notice 
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July 21, 1950, affording opportunity others submit suggestions 
the subject. After consideration the proposed rule making, the Com- 
mittee decided recommend that the Association not participate be- 
cause the substantive questions involved. The Executive Committee 
approved this recommendation. 


Program Service Notices Hearing: 


The Committee was receipt letter from one its members 
which was pointed out that under the current practice the Com- 
mission, when broadcast station desires oppose the building 
new station, the Commission includes the Notice Hearing issue 
the “available service” rendered the area covered the respond- 
ent’s station. The practitioner stated that under this issue respondents 
are prohibited from introducing evidence the kind broadcast 
service rendered and must limit their testimony the amount broad- 
cast service available terms signal strengths; was suggested that 
the Commission’s issues should construed broader fashion, and 
respondents should not put the trouble and expense filing peti- 
tions enlarge the issues. After consideration, the Committee decided 
not recommend that the issue “available service” construed 
differently from the way that had been the past. 


No. 9807: Amendment Subpart Part the Com- 
Rules and Regulations, with respect the Broadcast 
Network Programs Television Broadcast Stations. 


October, 1950, the Commission issued Notice Proposed Rule 
Making relating suggested limitations the amount network pro- 
grams which television station would authorized take from 
single television network. The Committee Practice and Procedure 
recommended the Executive Committee that since the Proceeding 
involved substantive questions law rather than procedural problems 
the Committee should not submit comments. This recommendation was 
adopted. 


No. 9808: Amendment Sections 3.191, 3.291, 3.591, 3.691, 
and 3.790 the Commission’s Rules and Regulations. 


This Notice Proposed Rule Making raised the question whether 
necessary obtain the consent broadcast station under given 
set circumstances before rebroadcasting programs. The Notice also 
raised the question whether was necessary obtain the consent 
Canadian station before rebroadcasting its programs. The Committee 
determined that the proposed rule making involved substantive ques- 
tions law and recommended that should not participate the 
proceedings. This recommendation was adopted the Executive 
Committee. 
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MISCELLANEOUS MATTERS. 


During the year the Committee also held meetings consider 
variety other questions. The Committee made study the number 
motions filed extend time file exceptions, replies exceptions, 
and proposed findings fact; the question whether the rules relating 
the taking depositions should changed; the question whether 
copies applications should served affected parties; and the cor- 
rection the Commission’s Rules. 

Respectfully submitted, 


Percy 


Chairman, Committee 
Practice and Procedure 


Report the Committee Publications 


This year the Committee Publications consists five Washington 
residents and four out-of-town residents—from Portland, Fort Worth, 
Chicago, and New York City. The Committee has endeavored keep 
touch with its out-of-town membership the end that suggestions for 
articles interest, well constructive criticisms for improvement 
the JouRNAL, may had from vantage points other than Washington. 
commend future administrations this practice non-resident 
well resident membership the Publications Committee. 

The JournaL the Association has been published 
throughout the past year. trust that its contents, consisting all 
some 282 pages, are interest and benefit the membership. The 
regular composition the follows: 


The President’s letter 

The leading articles 

Recent court and agency decisions 

Recent Commission decisions 

Proceedings pending before the Commission 
Cases pending the courts 

Legislation 

Notes 

Miscellaneous data 


These headings appear the Committee comprehensively cover the 
fields interest communications, but any suggestions from the mem- 
bership the Association enlargement improvement the JouRNAL 
will most welcome. 


Mr. John Willis, our very able editor, has again given un- 
stintingly his time and effort the His work, the 
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past, has been outstanding. serves his own request without com- 
pensation; but the Committee heartily recommends that the Association 
again present worthwhile token esteem Jack appreciation 
the many hours invaluable service which continues render 
the JouRNAL. 

This year order diversify responsibility and relieve the editor 
some arduous duties, Arthur Schroeder has volunteered act 
business manager the The business manager has initiated 
advertising program which making progress and which promises 
future source considerable revenue help defray the printing 
cost the The following advertising rates have been estab- 
lished: $50.00 per page; $27.50 per page; and $15.00 per page; with 
appropriate discounts for repeat advertising. The Committee earnestly 
requests the assistance the members the Association interesting 
potential advertisers buying space the JOURNAL. 

The winter issue the which No. Vol XI, now 
course preparation and should printed and ready for distribution 
within the next month weeks. The co-operation the membership 
requested volunteering articles other material interest for pub- 
lication future issues. 

During the year the Committee has had several luncheon meetings 
with the editor, during which there has been exchange ideas for 
articles interest, subjects which might value the membership, 
business management, etc. These luncheon meetings have proved very 
helpful all concerned. 

This report would not complete without favorable comment upon 
the continued publication the Pike and Fischer Radio Regulation 
Service, sponsored our Association. Due increased production 
costs together with the heavy flow material from the Commission, 
has been found necessary increase the annual subscription price 
the Radio Regulation Service $150. The Committee feels that Pike 
and Fischer continuing render outstanding service the Asso- 
ciation through publication Radio Regulation. The service merits 
support from all us. 

Respectfully submitted, 


Joun 
Chairman, Committee Publications 


Report the Committee Revision Constitution, By-Laws, and 
General Policies 


The Committee Revision has had two important duties: (1) 
collect, from officers and committee chairmen, the material describing 
the organization, functions, and policies each office and committee; 
and (2) after collecting the material, organize and revise into the 
most usable form for this Association. 
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Both these duties—collecting the material, and revising it—are for- 
midable tasks, and the year just past, the Committee has been chiefly 
occupied with the task simply gathering the pertinent information. 
The officers and chairmen this Association are giving splendid co- 
operation, however, and the Committee hopes that the very near future 
can complete the preliminary job amassing all the material necessary 
its work. Once that done, the Committee can proceed its task 
organizing, revising, and reorganizing the basic documents this 
Association. 


Respectfully submitted, 
PANZER 
Chairman 


Committees the Association for 1951 


Standing Committees 


MEMBERSHIP 


One Year—Vincent Welch 
Two Years—Paul O’Bryan 
Three Years—John Southmayd (Ch.) 


NOMINATIONS 


One Year—Carl Wheat, William Smith 
Two Years—Reed Rollo, John Littlepage 
Three Years—Harold Mott, William Thompson (Ch.) 


PROFESSIONAL ETHICS GRIEVANCES 


One Year—John Midlen, Eliot Lovett 
Two Years—Lester Cohen, Frank Wozencraft 
Three Years—Norman Case, Phillip Hennessey, Jr. (Ch.) 


PRACTICE AND PROCEDURE 


One Year—Percy Russell, Jeremiah Courtney 
Two Years—Thomas Wilson, Leonard Marks (Ch.) 
Three Years—James McKenna, Theodore Pierson 


4 


Special Committees 


ANNUAL BANQUET 
Arthur Schroeder (Ch.), David Tolman, Harry Ockershausen 


ANNUAL MEETING 


Bernard Koteen (Ch.), Charles Wayland, John Spearman. 
Eugent Burke 


ANNUAL OUTING 


Robert Heald (Ch.), Abe Stein, Russell Rowell, Norman Jorgen- 
son. Stephen Tuhy, Harry Daly, Seward, Samuel Miller 


CO-OPERATION WITH HEARING EXAMINERS 
Andrew Haley (Ch.), John Carr, William Koplovitz 


ESSAY CONTEST 


Harry Warner (Ch.), Joseph McDonald, John Steen, Reed 
Herman, Julius Brauner, Gustav Margraf 


LEGISLATION 


Frank Roberson (Ch.), Guilford Jameson, William Dempsey. 
Karl Smith, Frank Fletcher, Edward Kenehan, Maurice 
Jansky. Henry Weaver, Theodore Baron 


LUNCHEONS 
Charles Duvall (Ch.), Harold Johnston 


PUBLICATIONS 
Thad Brown, Jr. (Ch.), Thomas Dowd, Eliot Lovett, Henry 
Fischer, Verne Young, Marcus Cohn, Frederick Walton. 
Prince. 

REVISION CONSTITUTION, BY-LAWS, AND POLICIES 
Irving Panzer (Ch.), Seymour Krieger, Carl Shipley 
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Report 1951 Midyear Meeting House 
Delegates American Bar Association 


The Midyear Meeting the House Delegates American Bar 
Association was held the Edgewater Beach Hotel, Chicago, February 
26-27. Many the sections and committees held meetings Sunday, 
February 25, and there was buffet supper Sunday night which all 
members the House Delegates were invited. 


The House Delegates was session for two days, during which 
time the delegates considered the reports the various committees and 
sections. The item greatest interest was the resolution Mr. Frank 
Grinnell, delegate the Massachusetts Bar Association, request- 
ing reconsideration and rescission the action taken the last Annual 
Meeting held Washington last September, which recommended that 
all state bar associations requested take action looking toward the 
requirement that all their members take loyalty oath. Discussion 
this motion was preceded very interesting report Special Com- 
mittee Study Communist Tactics, Strategy, and Objectives, which 
committee Austin Canfield Washington was chairman. Following 
the discussion Monday, the subject was made the first order busi- 
ness for Tuesday morning, and after full discussion the motion re- 
consider was defeated overwhelming vote. 


The association’s budget for the year 1950-51 was $466,676.23. 
needs additional resources and substantially increased membership 
truly representative our profession and the work the many 
fields demanded American lawyers. The American Bar Association 
has membership 43,000 out about 190,000 listed Martindale- 
Hubbell. special committee has been active efforts double the 
membership and has worked with Martindale-Hubbell and the Survey 
the Legal Profession campaign complete the census all 
lawyers the United States. result the efforts this com- 
mittee, the Martindale-Hubbell Directory will identify each member 
the American Bar Association special symbol triangle) before 
his name. 


would like recommend the Executive Committee that the 
Federal Communications Bar Association co-operate this membership 
campaign and encourage our members join the American Bar As- 
sociation. 


The A.B.A. badly need adequate headquarters, and meet 
this need was proposed year ago that the association purchase 
the Salsbury House Des Moines, This house was built some 
years ago cost approximately $900,000, and the committee re- 
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ported could purchased and remodeled provide adequate 
headquarters total cost $200,000. large committee had in- 
spected the house, and the plan had the approval the president and 
immediate past president the association, both whom stressed the 
urgent need for more adequate headquarters than now available. The 
committee divided vote reported against the purchase Salsbury 
House, the main objection being its location. The report was sustained 
the Delegates after full discussion. 


The following resolution concerning the Administrative Procedure 
Act which was passed will particular interest our members: 


“Resolved, That the American Bar Association declares that the essential 
rights the public due process law connection with the operation 
Federal Administrative Agencies require all the reasonable safeguards and 
protections provided the Administrative Procedure Act 1946 which was 
enacted largely through the efforts this Association; and 


“Resolved further, That Section 305 the recently enacted Federal Civil 
Defense Act 1950 which provides substance that whenever the Presi- 
dent declares ‘civil defense emergency’ the Administrative Procedure Act 
shall practically suspended, threatens without justification, the fundamental 
rights our people and that, therefore, this Association favors and supports 
amendment the said Civil Defense Act 1950 repealing said 

ection 305.” 


Our Association has been working handbook for use the com- 
mittee member. was interest note that the American Bar As- 
sociation has prepared handbook for the guidance section chairmen 
and other section officers, which handbook serves not only textbook 
for those charge section activities, but continuing source 
ready reference. 


The above report covers the subjects which were particular inter- 
est our members. think our Association took wise step affili- 
ating with the American Bar Association, and wish commend former 
President Jameson for sponsoring this action. 


Respectfully submitted, 


Delegate 


PIKE FISCHER 
RADIO REGULATION 


STATUTES, RULES AND REGULATIONS, 
STANDARDS GOOD ENGINEERING PRAC- 
TICE, FULLY ANNOTATED 


SUBJECT MATTER DIGEST COURT AND 
COMMISSION DECISIONS AND INTERPRETA- 
TIONS 


FULL TEXT COURT DECISIONS, COM- 
MISSION OPINIONS, REPORTS AND INTER- 
PRETATIONS 


NOW SIX VOLUMES WITH WEEKLY RE- 
LEASES KEEP THE SET CURRENT 


For further information write 
PIKE AND FISCHER, INC. 
Dupont Circle Building 
Washington 
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Radio, 
most members the 
FCC Bar rely 


the services 


DIGEST 


for news 
latest developments, 
for accurate interpretation 
trends, and for 


permanent reference data. 


complete service comprising 
Weekly Newsletters TV-AM-FM 
Directories Weekly Addenda 
Regular Supplements Current 


and Permanent Reference Value 


1519 Connecticut Ave., Washington, 
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